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7of2el,ft 3air sin smgmr (srft) rr cITfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-Vl/11/Dutron/17-18~: 04.06.2018 issued by
Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

'11lllC'lcbiiT <ITT ~ ~ -qm Name & Address of the Appell~nt / Respondent
Dutron Plastics Ltd

Ahmedabad

cnW clTFc@" ~ 3l1f@ am xf sriihs 3rqr ar & ahas gr arr uf zaenRenf f) aag ggr 3@rant at
~mT!ft&TUT~ITT'gii"<Rx-fcffITT%J · · · · th

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as e
one may be against such order, to the appropriate authority In the following way .

'lffiCl m<1ITT" <ITT~~r 3llffi
Revision application to Government of India :

(1) tu arr zrca 3/f@)fa, 1994 qfy 'cITTT 3rd # aag ngmi m_ if ~ 'elm <ITT '3"9'-~ cfi J;!2lll~
cfi 3Rrfu- TffilffUT ~ ar$, ~. 'lffiCl mc1m, fr inrz, rura fir, zatef #if, #fa cfti:r 1ITT, x-f'fR lWf. ~ ~: 110001 col" c#i" "ufFlT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
) Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New

Deihi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) fl ma cti- Nf.:r mmcra )ft gr ara fa4t rem at arr aran m Fcnm ~~ ~­
arrear ua gg mf if, m~~ m~-i'f 'E/IB % fcnm~ if m fhq) augur #jet± =..c:'RR ~ or 1 .""' Cf]J >ilCfJ"ll •

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one war~house to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(b)
In case of rebate of duty of excise on goods exported to any country or territory outside India of
on ex?1sable m_atenal .used m the manufacture of the goods which are exported to any countryor territory outside India. -~===----

.. - ~ ......_ -·- a-.,
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(b) .r3±22.2%1
to any country or territory outside India. are expo e

'llR ~ cBT 'T@A' fag f@4rd are (urea +pr al) frn:r@ fcnm 1TllT l=ff<rf m I

(c) In case of goods exported outside India export to Nepal or Bhutan without payment of
duty. ,

::; ;r"" ,\\ m<WR wv ,.- :J'TctFI fg i pet #feema n{ & st ha arr it za rr vi
~~i\~• """"1 <i\; i,RT 'l!fur qj ffl'l SR. m .Ts it faa srfefm (<i.2) 1998 'IRT 109 i,RT

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

ffacr om4at arr set -.roP'! """ '('I> ..,,,. wn't m '3ffil "'" ID m wn't 200;- ffl :J'TctFI ,\\ ""'<
at ef viaayaGag cnr 'ITT m 1 ooo /- ctr i:tm :rmr.=r ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the ~mount
involved is Rupees one Lac or less and Rs.1,000/- where the amount involved 1s more

than Rupees One Lac. (

(2)

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under·Sec.109

of the Finance (No.2) Act, 1998. .i:;,,.p,.. P!-.-, ·

#4tu area ze (3r9la) [arr#1, 2001 cfi frrwf 9 3if« Raff{e Ira igI <g-8 if err ~ if, . _ (-
)fa amt # uf mgr )f Reita 4t Fi cfi 'lflm T-ml gi 374ta 3met a6) atat uRzii # 'fIT~
fr 3ma fant a1Reg1 3a# rr al z. cBT :!{,c<J:iM 3ifa err 35-~ if frr'cTifu=r tB) cfi :f@A

a age # rt €tr--o a1an,Ra eh#t aifI

(a)

'{\\m • ~ m<lf'A 'I""' <M~~~ ... mil 31'\\e!:-
App~lo custom, Excise, & Service Tax Appellate Tnbunal.

(1) ~- 'W"' 3!llrf'r<rl, 1944 ,\\ 'IRT 35-,\/35-0 ,i\ 3i<rfa:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
. a ara #t at4ta, 3rftat ah # 4tr ran, ta

carer« «9z 2 «)es"22". a«ee m r« aa nm. 3T6l-\C:I&~ i:i 3it-20,
<gar gen ya aa 3gal1 u«>'
kc1~ qjA.\!"3~, ~ rTTR, 3'ffil-\C:l&~-380016

. & Service Tax Appellate Tribunal (CESTAT) at
To the west regional bench of customs, Exc1s; . N r Ahmadabad : 380 016. in case of
0-20 New Metal Hospital Compound, Meg an aga '
appe~ls other than as mentioned in para-2(1) (a) above. ~--··,;~.'.a.I.7
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(3)

(4)

J
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
• prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
R.s.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench· of
the Tribunal is situated.

zf& g 3rega{ sn4vii ar r±gr sir % ah rel Te sitar # fey #h cBT :fTdFf '341c/\'1
r fszu urr a1fey z er # &ta s sf fa frat ult arf aa4 a fg zrenfenf 3rl#hr
qnTf@raaur a ya 3fl z a#{tuqi al va am fur mar &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to th_e
Appellant Tribunal or the one application to the Central Govt. As the case may be, 1s
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

<i!lllli:1ll ~~ 1970 "lfl1.TT fflm cBT~-1 cfi 3ia+fa feifRa fhg 31gara 3ma zIrre arr?r zenRenf fvfu qif@rant a 3m2gt i hr?la #l ya uf u xil.6.50 trn" cBT ...£llllli:1ll ~

fes cm zrat
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
cf the court fee Act, 1975 as amended. · ·

(5) zaaj if@r ii at fiarur ma a fut #6t aj ft ezn naffa fa5zu "G'ITTlT % \JlT tfr:rr TIC'c,'i,
ta Uqraa yea vi harm r@tr nu@raur (araffa4fen) frrlil, , 1982 if frrt%ci % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ill zyc, #tu sgraa yea ya @hara 3rfl#hr rznrf@rawr (Rrbc), # uf 3rfrcat cfi iW@ if
a4car ziiar (Demand) "C;cf ts" (Penalty) cBT 10% qa sa aa 31far lzraif# , 3f@rsar qa srar 10

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~~\f<Kl, 3ffi" 00 en"{a3iatia, nf@za "a4cr fr miar"(Duty Demanded) -

(i) (Section)m 11D t-~~~;
(ii) fzmrarr hcrdz3fezuf;
(iii) rda@z err+it ahfer 6haser far.
qasmr 'ifarar4'hgtasRt4car ii, 3r4'Rae ah #fr qa sra scarfrarr.

For an appeal to be f_ile~ before the CESTAT, 10% of the Duty & Penalty confirmed by
the A~pellate Comm,ss,oner would have to be pre-deposited, provided that the pre­
depos,t amount shall not ~~ceed Rs.10 Crores.· It may be noted that the pre-deposit is a
mandatory cond1t1on for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z; 3leer # uf 3rjl ,f@ar h mgr szi eras 3rar erca z avg Rafa gt at air far av gr# #.:, .:, .:, .

10% 9a1re T 3il szi ha av faafa zt a GUs t- 10%~ tJ"t cfi'r _;jT ~ ~I

0
In view of above, an appeal against this order shall lie before the Tribun,.aj~~y~~~ of

101/o of the duty demanded where duty or duty and penalty are in dispute,16r:l::ieA~lty~wtf~penalty alone is in dispute." I#- t:\
1 ·jFf\ \:-. _~_\ ·- •• //· -<. •
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ORDER-IN-APPEAL

This appeal has been filed by M/s Dutron Plastics Ltd., Dutron House, Nr. '
Mithakhali Underbridge, Shrimali Society, Navrangpura, Ahmedabad [hereinafter
referred to as "the appellant"] · t O d · Iagamns r er-mn-Origina No.CGST/Div­
VI/11/Dutron/17-18 dated 04/26.06.2018 [hereinafter referred to as "the
impugned order"] passed by the Assistant Commissioner of CGST, Division-VI,
Ahmedabad South [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the fact of the case is that based on an audit objection, a show
cause notice dated 09.06.2017 was issued to the appellant, alleging non-payment
of service tax on Director's remuneration and commission under reverse charge
mechanism, as stipulated under notification No.30/2012-ST dated 20.06.2012 read
with notification No.45/2012-ST dated 07.08.2012. The said show cause notice
proposes for demand/recovery of service tax amounting to Rs.42,50,118/- with
interest pertains to the period of 2012-13 to 2015-16 and imposition.of penalty.
The adjudicating authority, vide the impugned has confirmed the demand with
interest and imposed penalty of Rs.42,50,118/- under Section 78 (1) of the Finance Q
Act, 1994.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

• The adjudicating authority has confirmed the demand on the ground that the
Directors were not employed whole time with the appellant, therefore, the
service is not covered under the ambit of excluded category as defined under
meaning of 'Service'. There is presumption that if Director is whole time
employment with the company, then only Director is an employee; such
presumption has no· basis leave apart any legal basis. As per income tax Act,
an employee may be employed more than one employer; that when all
employers issued Form 16 under the Act for tax deducted at source on
salary, it establishes that the person to whom form 16 is issued is an

employee.
• As per section 65(44) of FA, activity or function undertaken by an employee

for the employer is not covered under the meaning of 'service'; that the
Directors were under contractual employment with the appellant and were
paid salary. Since the appellant deducted tax on salary paid to the Directors
and when the relationship between appellant and the Directors is of employer
and employee, the service rendered by the Directors is not covered under the

definition of 'service'.
• The case of the appellant involved revenue neutrality. However, the

adjudicating authority has not discussed the issue and totally silent of the

said issue.
• Penalty under Section 78 is not imposable a&..
• They relied on various cases in laws In_support.ofther arguments.;'; ·tl ,.-.-. --,_·.

=! b» ±- I l - ••.
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4. Personal hearing in the matter was held on 11.12.2018. Shri P.G.Mehta,
Advocate appeared for the same and reiterated the grounds of appeal. He
submitted copy of case law in respect of PCM Cement Concrete Pvt Ltd [2018 (9)
GSTL 391-Tri.Kolkata] and requested to remand the case.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The limited issue to be decided in the instant appeal is whether the appellant is
liable to pay service tax on the amount paid as remuneration and commission to
the Directors. •

6. 'I find that the adjudicating authority has confirmed the demand mainly on
the grounds that [i] the Directors were not full time employees of the appellant; [ii]
just because the appellant had deducted TDS on the amount paid to the Directors
does not mean that they were full time employees; and they had shown the
amount under the head of remuneration and commission and under the salary
head. Therefore, the adjudicating authority has concluded that the appellant is
liable to pay service tax under the reverse charge mechanism as stipulated under
notification No.30/2012-ST as amended vide notification 45/2012-ST supra and not
covered under the ambit and scope of Section 65 8(44) of Finance Act, 1994. The
relevant portion of the said notification and provisions of Section 65 B (44) of FA is
as under:

Notification No.30/2012-ST as amended by notificationNo.45/2012-ST

1. The taxable services-
(A) ..

0 (iva) provided or agreed to be provided by a director of a company to the
said company.

SI. Description of a service Percentage of Percentage ofNo. service tax service tax
payable by the payable by the
person person
providing receiving the
service service "5A in respect of services provided or Nil 100%agreed to be provided by a

director of a company to the said
company

Section 65 B(44) of FA

(44) "service" means any activity carried out by a erson for
( ) cons1d~~at1on,_ and includes a declared service b~t shall not ~~~thder for(1) an act1v1ty which constitutes merely,- ' cu e-
(ii)
(III)
(b)
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i'~

The appellant has contended that they are not liable to pay any service tax
as the Directors were their employees and the activity or function undertaken by an '
employee for the employer is not covered under the meaning of 'service'.
Therefore, the first issue to be decided in the instant case is whether the service
rendered by the Directors was in the capacity of their employees or otherwise.

8. It is the main allegation that the Directors were not working as whole time
Directors. The definition of the term "whole-time director" in Section 2(94) of the
Companies Act, 2013, which reads as follows: "whole-time director includes a
director in the whole-time employment of the company". The aforementioned
definition brings out the element of employment in whole-time directorship.
Therefore, whole-time directors can be termed as employees, consequent to which
their salaries would not attract service tax in view of the provisions of Section
65B(44)(b) of the Finance Act, 1994. Non-whole time directors usually take away
their remuneration in the form of 'fee for professional or technical services' or

'commission'. Service provided by non-whole time/ Nominee directors is in the
nature of providing their professional/expert services to the company and since the 0
non-whole time directors are not employees, such remuneration would not fall
under the purview of 'salary'. Hence, such services would be chargeable to Service
tax under Reverse charge by the Company w.e.f 07.08.2012, vide notification No.
45/2012-ST dated 7-8-2012, amending the Notification No. 30/2012-ST dated 20-6-2012

supra.

9. In the instant case, I find that service tax was demanded on remuneration
and commissioner paid to S/Shri Rasesh Patel, Sudip Patel and Alpesh Patel under
reverse charge mechanism, vide notification supra. The appellant has, contended

that the Directors were under contractual employment with them and were paid

sty an4 tea tom 16 re»ea or aeauae4 ts on al"" P_" "" o
Directors. The adjudicating authority has held that merely issuing arm 1s

h t say that the said Directors were their employees. I find that theenoug O
appellant has not furnished any important documents regarding appointment of the

Directors before the adjudicating authority, apart from Form-16. There are
documents, importantly, Board resolution, offer letter from the Board to the

D
. t s which shows that the directors are being appointed as whole-time
irec or 'bTf and
. tting forth the terms of appointment, their duties / responsr t1 tes

directors, se · th pellant
. f th find that during the course of personal hearing, e ap

the salaries. I ur er t concrete Pvt
I. d on Hon'ble Tribunal's decision in case of M/s PCM Cemenhas re 1e ·

d Para 8 of the said decision are as under:
Lt supra.

. . is whether the consideration paid to the full
"s.The second issue for consderat79? ~, The claim of the appellant is that these
time Directors will be !1able ~o Service d are employees of the appellant company.
Directors are whole ~1me D1rec~ors ~:mplo'f_ers relationship between the appellant
Consequently, there IS an empoY°~re:a be no levy of service tax on such
and the Directors and consequent, -~et the appellant had not placed any
consideration paid to them. Howey?@,i 6e,adjudicating Authority to support

rd, or any documentary evidence, ea}reco, • , - ~ , - . -·-:I 2• ) ol
.• v \ (fi¥1._ , '-' · / -z± 4}.· 94.sgj

.-,/
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their claim that the Directors are paid employees of the company. However, they
have attached copies of the Form-16 statement issued to the Directors for the
financial years 2012-2013 and 2013-2014 and have claimed in appeal papers that
the Directors are employees of the company. However, we find that such
documentary evidence was not submitted before the Adjudicating Authority. Hence
we deem it necessary to set aside the operation of the Order-in-Original No.
08/COMM/ST/SLG/13-14, dated 6-2-2014 only in respect of the demand of service
tax on the amount paid to the Directors and remand the matter to the Adjudicating
Authority to consider the documentary evidence produced by the appellant and
redecide the issue."

10. In view of above discussion, the issues to be reconsider by the adjudicating
authority and decide afresh on the basis of records or any documentary evidences

submitted by the appellant. The appellant is at liberty to produce all documents to
support their claim before the adjudicating authority.

11. The appellant further argued that their case involved revenue neutrality and
the adjudicating authority has not discussed the issue and totally silent of the said
issue. This aspect may also be considered by the adjudicating authority while re-

O decde the issue.

12. In view of above discussion, I remand the case to the adjudicating authority.
The appeal stands disposed of in above terms.

"yv,(,...~
q13'.­CJ''
(3l i#)

argaa (3r4lent )
Date : /12/2018

Attested

la­
(Mohanani.}°
Superintendent (Appeals)
Central GST, Ahmedabad

By R.P.A.D
To
M/s Dutron Plastics Ltd.,
Dutron House, Nr. Mithakhali Underbridge,
Shrimali Society, Navrangpura, Ahmedabad

Copy to:­

/ <..· _,. ,. ·.:,~<rtA;. Gs'i".<J~'{·;.•

' . ,.
._.,

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central CGST, Ahmedabad-South.
3. The Deputy/Assistant Commissioner, Central GST, Division-II, Ahmedabad

South.
4. The Assistant Commissioner, System-Ahmedabad South1s.Ga Fe.
6. P.A. File.
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