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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
.. prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
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ORDER-IN-APPEAL

This appeal has been filed by M/s Dutron Plastics Ltd., Dutron House, Nr.
Mithakhali Underbridge, Shrimali Society, Navrangpura, Ahmedabad [hereinafter
referred to as “the appellant”] against Order-in-Original No.CGST/Div-
VI/11/Dutron/17-18 dated 04/26.06.2018 [hereinafter referred to as “the
impugned order”] passed by the Assistant Commissioner of CGST, Division-VI,
Ahmedabad South [hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the fact of the case is that based on an audit objection, a show
cause notice dated 09.06.2017 was issued to the appellant, alleging non-payment
of service tax on Director's remuneration and commission under reverse charge
mechanism, as stipulated under notification No.30/2012-ST dated 20.06.2012 read
with notification No0.45/2012-ST dated 07.08.2012. The said show cause notice
proposes for demand/recovery of service tax amounting to Rs.42,50,118/- with
interest pertains to the period of 2012-13 to 2015-16 and imposition of penalty.
The adjudicating authority, vide the impugned has confirmed the demand with
interest and imposed penalty of Rs.42,50,118/- under Section 78 (1) of the Finance
Act, 1994, '

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:

e The adjudicating authority has confirmed the demand on the ground that the
Directors were not employed whole time with the appellant, therefore, the
service is not covered under the ambit of excluded category as defined under
meanfhg of ‘Service’. There is presumption that if Director is whole time
employment with the company, then only Director is an employee; such
presumption has no basis leave apart any legal basis. As per income tax Act,
an employee may be employed more than one employer; that when all
employers issued Form 16 under the Act for tax deducted at source on
salary, it establishes that the person to whom form 16 is issued is an
employee.

As per section 65(44) of FA, activity or function undertaken by an employee
for the employer is not covered under the meaning of ‘service’; that the
Directors were under contractual employment with the appellant and were
paid salary. Since the appellant deducted tax on salary paid to the Directors

and when the relationship between appellant and the Directors is of employer

and employee, the service rendered by the Directors is not covered under the

definition of ‘service'.
The case of the appellant involved revenue neutrality. However, the

adjudicating authority has not discussed the issue and totally silent of the

said issue.
« Ppenalty under Section 78 is not imposable. ... .

>

- i impdittoof their arguments.
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4, Personal hearing in the matter was held on 11.12.2018. Shri P.G.Mehta,

" Advocate appeared for the same and reiterated the grounds of appeal. He

submitted copy of case law in respect of PCM Cement Concrete Pvt Ltd [2018 (9)
GSTL 391-Tri.Kolkata] and requested to remand the case.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The limited issue to be decided in the instant appeal is whether the appellant is

liable to pay service tax on the amount paid as remuneration and commission to

the Directors. ‘

6. "I find that the adjudicating authority has confirmed the demand mainly on
the grounds that [i] the Directors were not full time employees of the appellant; [ii]
just because the appellant had deducted TDS on the amount paid to the Directors
does not mean that they were full time employees; and they had shown the
amount under the head of remuneration and commission and under the salary
head. Therefore, the adjudicating authority has concluded that the appellant is
liable to pay service tax under the reverse charge mechanism as stipulated under
notification No.30/2012-ST as amended vide notification 45/2012-ST supra and not
covered under the ambit and scope of Section 65 B(44) of Finance Act, 1994, The
relevant portion of the said notification and provisions of Section 65 B (44) of FA is

as under:
Notification N0.30/2012-ST as amended by notificationNo.45/2012-ST

1. The taxable services-

(iva) provided or agreed to be provided by a director of a company to the
said company.

Sl. Description of a service Percentage of Percentage of
No. _ service tax service tax
bayable by the | payable by the
person person
prov.iding receiving the
. service service i
5A |in respect of services provided or| Nil 100%
agreed to be provided by a
director of a company to the said
company

Section 65 B(44) of FA

consideration, and includes a declared i
er, _ service
(g) an activity which constitutes merely,—

[
(i)
(iii) o
(b)  a provision of service by an employe
or in relation to his employment; -

9’.
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7. The appellant has contended that they are not liable to pay any service tax

r\-

as the Directors were their employees and the activity or function undertaken by an ’

employee for the employer is not covered under the meaning of ‘service’.
Therefore, the first issue to be decided in the instant case is whether the service

rendered by the Directors was in the capacity of their employees or otherwise.

8. It is the main allegation that the Directors were not working as whole time
Directors. The definition of the term “whole-time director” in Section 2(94) of the
Companies Act, 2013, which reads as follows: “whole-time director includes a
director in the whole-time employment of the company”. The aforementioned
definition brings out the element of employment in whole-time directorship.
Therefore, whole-time directors can be termed as employees, consequent to which
their salaries would not attract service tax in view of the provisions of Section
65B(44)(b) of the Finance Act, 1994. Non-whole time directors usually take away
their remuneration in the form of ‘fee for professional or technical szervices’ or
‘commission’. Service provided by non-whole time/ Nominee directors is in the
nature of providing their professional/expert services to the company and since the
non-whole time directors are not employees, such remuneration would not fall
under the purview of ‘salary’. Hence, such services would be chargeable to Service
tax under Reverse charge by the Company w.e.f 07.08.2012, vide notification No.
45/2012-ST dated 7-8-2012, amending the Notification No. 30/2012-ST dated 20-6-2012

supra.

9. In the instant case, I find that service tax was demanded on remuneration
and commissioner paid to S/Shri Rasesh Patel, Sudip Patel and Alpesh Patel under
reverse charge mechanism, vide notification supra. The appellant has- contended

that the Directors were under contractual employment with them and were paid

salary and issued form 16 in respect of deducted tax on salary paid to the
g Form 16 is not

Directors. The adjudicating authority has held that merely issuin
| 1 find that the

gh to say that the said Directors were their employees.

enou
g appointment of the

nt has not furnished any important documents regardin
apart from Form-16. There are

m the Board to the

appella
Directors before the adjudicating authority,

documents, importantly, Board resolution, offer letter fro

which shows that the directors are being appoi
es / responsibilities and

nted as whole-time
Directors

setting forth the terms of appointment, their duti
s. I further find that during the course of personal hearing, the appellant
| PCM Cement Cobncrete Pvt

directors,
the salarie

has relied on Hon
a 8 of the said decision are as under:

hle Tribunal’s decision in case of M/s
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their claim that the Directors are paid employees of the company. However, they
have attached copies of the Form-16 statement issued to the Directors for the
financial years 2012-2013 and 2013-2014 and have claimed in appeal papers that
the Directors are employees of the company, However, we find that such
documentary evidence was not submitted before the Adjudicating Authority. Hence
we deem it necessary to set aside the operation of the Order-in-Original No.
08/COMM/ST/SLG/13-14, dated 6-2-2014 only in respect of the demand of service
tax on the amount paid to the Directors and remand the matter to the Adjudicating
Authority to consider the documentary evidence produced by the appellant and
redecide the jssue.”

10.  In view of above discussion, the issues to be reconsider by the adjudicating

authority and decide afresh on the basis of records or any documentary evidences

submitted by the appellant. The appeliant is at liberty to produce all documents to

support their claim before the adjudicating authority.

11.  The appellant further argued that their case involved revenue neutrality and
the adjudicating authority has not discussed the issue and totally silent of the said
issue. This aspect may also be considered by the adjudicating authority while re-

decide the issue.

12, In view of above discussion, I remand the case to the adjudicating authority.

The appeal stands disposed of in above terms.

e
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Date: /12/2018

Attested
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Superintendent (Appeals)
Central GST, Ahmedabad

By R.P.A.D
To

M/s Dutron Plastics Ltd.,
Dutron House, Nr. Mithakhali Underbridge,
Shrimali Society, Navrangpura, Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .

2. The Principal Commissioner, Central CGST, Ahmedabad-South.

3. The Deputy/Assistant Commissioner, Central GST, Division-II, Ahmedabad
South.

4. The Assistant Commissioner, System-Ahmedabad South

\/VGfgrd File.

6. P.A, File.







